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if men were angels, no government would be necessary. If angels 
were to govern men. neither external nor internal controls on 
gffPtntmmtU\yuld be necessary. ^ffrwning§ ffn^ernmcnt which is 
§0 be administered by men over men, the grtat difficulty lies in this: 

fmm0tfirst enable the &0i*tMmmt to control the gmmmk and 

the next place oblige II to control itsrlf 



- fame* Madison. Fefcraltft No 51 
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by it to the States, are reserved to the States respectively, or to the people." 2 



Powers and Rights: Their Meanings 

The idea behind these two innocuous looking provisions is about as far 
removed from present-day jurisprudence as are angels from demons. It is a 
simple idea, much simpler than the convoluted theories and justifications 
that have been furthered in its place. But in that simplicity is its beauty. Let 
us begin with the terms being discussed, for in them we find the first trap to 

understanding the Amendments. Madison told us, 

[t]he use of words is to express ideas. Perspicuity, therefore, requires 
not only that the ideas should be distinctly formed, but that they 
should be expressed by words distinctly and exclusively app- : ^ ^ 
to them. But no language is so copious as to supplv words and 
phrases for every complex idea, or so correct as not to indue 
equivocally denoting different ideas... .When the Almighty himself 
condescends to address mankind in their own language, his 
meaning, luminous as it must be, is rendered dim and doubtful by 
the cloudy medium through which it is communicated. 3 

The Ninth Amendment addresses "rights/' and the Tenth, the distribution of 
"powers." Yet repeatedly, politicians, scholars, judges, even Framers confuse 
the two. 4 Each concept is distinct, and it is only through laxity of language 
*■ U- S, Constitution, Amendment X. 

3 Madison, Federalist No, 37, included in The Federalist Papers (New York; New 
American Library, 1961, 224, 229), 

4 John Calhoun's confusion was so great he actually misquoted the Ninth Amendment, 
replacing "rights" with "powers/' Leslie W. Dunbar, "James Madison and the Ninth 
Amendment," 42 Va. L, Rev. 627, 639 n. 46 (1956). Gordon Wood discusses the "rights and 
powers adhering In the King's authority/' blurring the distinction between rights *nd 
powers- (But see n.ll, supra). Gordon S. Wood, The Creation of the American Rti ubhc, 
1776-1787 (New York: WAV. Norton & Co., 1972, 19). Similarly, Chief Justice Charles E 
Hughes confused rights with powers when he referred to the "rights which arc expressly 
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The United States Constitution is a remarkable attempt at a social 
compact that provides tor effective governance while still protecting 
individual liberty It establishes 4 government of specifically enumerated 
powers and then goes on to catalogue the rights it explicitly protect* 
Immediately thereafter the Constitution does an unusual thing tt state* that 
all the rights and powers not specifically addressed toll exist to their entirety 
That prodHMHon. In the form of the Ninth and Tenth AsmdMAtt. it the 
subject of much mjsonderstjndmg 

TMt feasts srfl HMft In anpsors and to rectus thatainndermtandtng 
it will, in the pfgom elaborate tapon a conception of thoMMt and tenth 
Amendments which renuU/c» the roundm vnmmttfneri' »«• ..m *t »r 
government, 10 twiaining tftt melt of out ■gn** t*m *r cm. i n« 

Ninth Amendment provides* Itjhe enumeration in lilt Constitution of 
certain rights shall not be construed 10 deny or disparage others retained fry 
the people Immediate! v thereafter comes the Tenth Amendment "U|ha 
powers not delegated to the United States by the Consntution. nor prohibti 
U $ CongeitwaiMv. Auendinini IX 
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CHapter One 



tn it 10 tihi States .}ri' f^rrwvt So the Static respectively, or to the peofrfk : 

PturrrN an*/ Rights: lit fir Meaning 

The id o.i behind these two mnocuous looking provisions vs about a^ tar 
removed trom present -day juti>prudence as arc angels Irom demons It is a 

Mmple idea, much simpler than the convoluted theories and jusiifiaitlocu 
that have tven furthered ui its place But tn that simplicity ^ Us beauty U*l 
ii> btgui with the terms being discussed, tot m them we hnd the ftrH trap 10 

understanding the Am*:wtrtu Madiwm told us. 

[t}he um; o! worJv ;s |o rupTVMi tdtftf PCTtptOiit) therelore, require^ 
not oni * ^ i! uteA% %houid K- dttmuilv lenr.ed, but that they 
should Iv eipre-vw^i b\ wotxU thM;m-*ly ard * ^lusiveh appropriate 
!o them JJu! r..o lar^a^e ^> vopou* a* to \uppW \u^cS and 
phrase** fof #*tiy compfcr* td^a or v> current not to include many 
eqmvtKalU dvr . \: £ d;:*cTm? ide*\ W> *r the Almighty hnnsolt 
anide-werdi - add?**** fr.ar.*;r.d tn she*: %n*r, Ur*£ua.£«\ Ins 
meaning ^rr:^ ^ - ^ ^ - rrrdrfed d:m and doubtful by 
the dotuU fr*M r-;. !h!o^j; v< :v_!>, i! ^r^r/^nu ated 1 

The Ninth Aniendmer.? i !^^^ — * i: * — r tr r *;-.. the drdnbutum ot 
'powers' YVl rcpeatrvlb ;* \ tamrr* crmiUM» 

the two 4 Each concept di*?;n>-?. *M *« ^ o~>, ihrmigh la%dv of Unj;ua$:** 
•I S QonstltutKm AmrtKlr^ r " * 

; Vtadiscn, FHkMkfi V' 5 * <reh:*i*M — rv# r^ir^:;** Pfj*rrc * % %r* V>?k \«;w 
American Library, ;:4 :;^> 

' total Calhoun 9 oonf'u wn * K ffi^ttH hr . - ■ , * Amc*ndmrnt 

4 rdrretn * C Va L Kc\ 627 ^9 n 4a U'-V G^d ^ VVn ^ dww *hr 1 mjhttand 

pt^*r-% ^ti* uv n 11 MfmiJ Cordon S W^xt TV Ct^fv^ ^ th? **nrnz.an f't?uf hr. 

- --:r iNVw >crk W W Nor^n &• G> 1^72. fmiWiiilv, )tHt Ch»rVff» I. 
K^s>* c.^-^xi nghH with ^wtr* when be rtf- ; v w ^hidi 
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Ch*f ttr One 



that they are confounded. 

Individuals have rights, personal spheres protected from infringement 
by Others Governments have powers, authority to command or coerce 
others tor specified ends It is meaningless tor a government to have rights 
over people, tor a government right is sun ply a legitimate power ' A power 
is the ability to control another, tt is "legal authority "* As such, only 
governments (or governmental agencies) can wield it It is meaningless to 
sav that *nd;\ uiuaU have powers * Governments posses powers and 

^ . >~ t s :m V* V* \r-'> f^!rf4;ru r**- :~ fa'^ji l un^K-f* u*ed 
"p^vn' in t?v «e £ **Nm h< ivfufr. * c*h^ tfttSa* -^~*« p^*"s up *N 

jx**%efs mf;* ?Nr Kj*t*£t k< i*.a 4 .- ' f -**:•<»"■ J l~*v\ tfwlutled 

in H%*fS-ft ) >f:'f-~/„ ■o.i. A * 5s f<lf+l ii! ii.hi a ,; « t **% »f%tt y M OhtC*£ti ! v re*v 

WtNm fep»MV*.» > *> * * »r*\' »*<v?.*\a - ; * . Srr ]>rtKs Wtlv^tV 

AJJrcv* to 4 Mr-*-? ..f f.Sr ? ^ rc-vs , * f - i *•■ 'JSr* * l*>* Umn Wiivm. 
Spsvh -i! eK* rVrr $v* , * , ** »x- s 4 v. . v — : r tvw*^* 11 K'iS quoted tn 

W«ivw Moots- ^£-*-? W *V**~t ^ ^ .-V-v-.; l rpj :nhd 

thvvrutt^n • . *• <•»**•»* • 1^^^ * * 

* e £ . ^ 4 £nvr*r;r~*-~* Ni: i te> M* i< hn>» k * — at? 1% r*eul*r thr pc*Wff <tf 

taxation 

6 ;v.*N V<tr £Vf*"*^*> V*^ * Via**** fW** l^M Ufc\ 

^ There jirv* two rtcrp^-^^^ * * t v «<' fi^ai rz ^ *r»,| gnj*t^**tt* mn fhtUlttti 
arxt irx*tsmpf!trt>H Mowr>^r tNr ♦ - >v ^ IV * h*v^ ' pr^m" ovet thr Utirt 
|| th.it children jnd itxvtr^" 5 " v ^ n^r'N' ff«R)^tiC rtwj-Uir vH- 
^vernatxT (For a divm«vn tV r^-^'vvv^ < p**cm*l pc^wtt du«* In cttiklrrn * tati of 
"rt4^m M iohn Uxk^ ^%v-,i r^vur^/ - 1r^5«rapf4^ H>c^^t< rwM^htn^ 

Cfi ? -so The <evvrxl i^^tptvn that c4 gmtT^rr»cT t ^; - ***** * ■tiirmns; pnwm 

ovtr Mhm Tht< i* llSS Ml enC*ptWA ihSU • rr - ^r*^ j T>ic pr»wrr ihr)* wirW H nnt 
Jhctr own, it h th** government % Thev Are rocteh ^nvrnjmcTits fc^f the nrrci« c»< 
yweniintiil * powers (Some nrf^M brugw a thrtd r»ctptKm itai of rmpkn-m m trf 
irtshtutum* ef Civic ^tithentv ttUyf nmstfSllieil Vd i fhttt they may harvr •uthrmt? m 
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*\e*c:v •. •- . or i indtv.duaS b) institution* U e. collection* ot people). 

: ci other sub*idiarv goverr.m« nts Hence each of the throe cm have rights 
in rvUttcm to the govcrrrtv-t >v,m^ i; power 

Rights like powers, express triadic relations tn addition to the issue ot 
who po^se^ the right there are also the isvue> of against whom the right 
exists and tor what tt ts claimed * Rights are claims to notvmterJetence 
trom others m particular arenas * l or example, the right to ire** > pi-och is 
the right to e\pre>N sour NUets and opinions without others suppressing you 
Rightv tor individual % alwi rx;s? a gams? th?«-«- gs« up a ether individuals, 
h) institutions, and e> gDWMT mm ? Again*! the t^o tights protect 
individual -." . - «-4 «-.. -.•f:^:-.- through- evil taws and 

government's poij — • .-■ ' the rh-d. g^c-rvrr.em. tight- Ate 

claims against govern n%m< jvwet- ■ i ..<r*c •*• .>t:-y. wrtx*' It iv or.lv in 

manner that right-, can it, «*> H- ;e. ; ^vf>5 H govctnmontx, and 
then only bv MiNuiiarv go^— A ^vctr.tr.rrd can have a right only 
m that a state or a city mav hav*- > - *£a ' tV-f p - r? <<{ the r.; o < . • •. 



rr.ictirr. tt is not legal authority rv*?h fV *e*cw ■ ;«r r . -Mtariviat nhUr,aUn*e; 

, o<«tHe for t 'iv autenorsx^rs irdistduat r« ;l >'" 11 * * lc|t*V VgitmvMr 

n » v ....... mother hi tenon vu« trvhvx*' 5" 

v -amuel Neljar tt t-M.'v^- *:»•*?« v\>* Y«* || Miftlns s Trrso. 

-Msc -e«v;»* sx?Vnesp»Ts*<\f *£i?~-M verve n v ' H ttofeodv rvpr 
• •*- • ■. ,vjr ph% xical mtegnts 0? svnir c^s^nwflgywi would *te\wt>*txtwt%* 

u h out! simfsv tufty ** T<t tpftrt r?t » r#*«l 
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over it In other words, governments have rights only in the instances in 
uhKil th " v Jrc d * imln l A** tgainsl government taerdses ot power over 
:.vm~tho exact Mine Instances when individuals daim rights sgaiitst 



\*tvml Law .*•>, C\»f»>f ( f»,f, t v, u / Rlgfctg 

The response trimly rights dependent upon governments) powers? 
Hut what ot the tt.uur.ti right* o! nun? Such protections an- characteristic ol 
the second pnali to under*: andmg tiw Ninth and Tenth Amendments the 
com'UMon between moral natural ::>-h:* and Constitutional tights 15 This 
problem is at the r>- o; much ot tn<> current nu4*ma ot < tror surrounding 
these two am.-ndm«n^ \.->, s? ;» fctiatnlv tru*- that m*n\ oi the f ounders, 
believed in natural rt„;nr-, .:. :!><■ u i«-a that each prrior. ;» |C;\ m hv Cod a 
natural right to hi* pr . > .5 v*-.a«a.!rf. to tttvm and to kafetv 1 rom his 
peculiar refatiorts. a> a i t as * s*th*f 49 a w-n Nc :» mwk»d to the 

>v:nent ot pvtiltar r?£h*t : of th*-m would a)v> have agreed that 



Hence t IjOfdofl ~ rr' -<■ * * > f>f £*' 1***9,*" <->f thr fWiiiih * . - 
authority * in 5 • ; >:"u ! i< ; s - ,in <» "N" * e * - ' - - r < • "•«? f»*»-i*r < I'neUtt'tn between 
>;*erct«ed o*rr the peop * »-d *•♦••»*«<•- - « - r ■: »r ».t !5 i p x ct; «'HinM.^ < \" 
him hv Parliament (al*9 p-op'e He »-*,-<••.:« m-.- f»^?'< " ,-. • <"~ * « «t t* iup*oi F tn 
.ion of the "*trug>:ie K*t»»r»:n Cpwp a-d r*?' «— rri AUn G H Smith, TV 
: \ ;.*:•» '. . '•; - * irm Longman f. roup 

i J H L A Hart dosenbe* the problem thai 'ah ard rrr?V.-t;» «,hatc 3 cemmtm 
,, v of rc nation* and dune* * v* hxh, <wt*n<d *ith ir*r "uv 0| prarvd but 

: ; . rA-i like I md Nat - I U - t*WJtW the d iff."**. <«, hr»*t*r 

• m U^fy. «etf JMswsstfv t^ansaid, CA S«sn*<wd Urr,%r.t^ty P»m, mi 
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duals did r*v 



M tmm ntfht* » J*e Comntuttor ^^tf" 1 ' Thev ' 

camimuSwd that m th* Matv of nature (absent y> » t r nm <w 
f.ruf rh#«r natural right* fully prolsxled, «o ihev gathered 

of hi* rights to be subject tv . he power* of the < 
they created 14 -The liberty of every member it ti 
thi* introduction, for each gam* more by the limitation of the 

than lie loaea by the limitation of hi* own ~ 
people freely "entefr) into a compact with each other to product * 
government" * m# authority of that government orami from the pe op le 




em*>«5 V\ it*on Sf>r*vh *t efc* fV( 



Aye? Co ruN.^c* 



fit particular* that rights «t 
» the right to do w*txift> 
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the people' 



whole tn the state ol future) consent This view ts perhaps nest < 

in lirw Madison s first proposed amendment to the Constitution 

First That there be prefixed to the constitution a declaral 
all power is ongtnallv vested in, and consequent 



IV OCT* VI 



! (r 



I Government is instituted and ought to be excreted for 
fit oi the people; which consists in the enjoyment of Hit 
ty, with the nght of acquiring and using property, and 
! oi pursuing and obtaining happiness and sa 



ferv 



it 



While a strong betid in the antecedent natural rights of mankin< 
suffused the beltab of ti» fimt rn K tfcey wm n o n i lha tasi eery caret 

confuse those rights with tfct Coastfl|0|Mt 4^t» tfaty wwe creating 

{l\hom giants *t» MBM* the aw*so«f MMKnon from 
rrvoiunonarm to ~ctmtnrottonane«~ -men like Adam* m 



MM 



nxnxJiNv 



tarn** 



o* iHr 



v*tH 



a * ■ .* 



mg*m 



Umttd star* 
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Dickinson and WtWon; \*fi Maditcm, Hamilton, and. In i 
Mi«>n and Henry '~wer e seldom vi ever RuiUy oi contusing 
In* With natural right The** men before 177k used nature to take 
the measure oi Uw and to jud*;e then own obligation* c4 obedience 
but not m a source tor rules of decision*-^ 
StotUarty, a prominent Anti-federalist explained, 

CX right*, some arv natural and unalienable, of which even the 

ptopk cannot depnve Individuals; Some art eonttittitiotial or 
fundamental these cannot tv altered or abolished by the ordinary 
lAWI but the people, by e\pre>s acts, may alter or abolish them — 
Thev,. such as the trial bv fury, the IvneUU oi the writ oi habeas 
corpus Acc individuals claim under the solemn compacts oi the 
jH^>p!e. a% constmmons ur at least under laws m> strengthened by 
unit; umu.v [su'| ,1 \ ; % >« tti N- repealable b> the ordinary legislature — 
and some are common o? mere U-^al ft^hiv that is. such as 
individuals cLmr ; Uw \ winch ?h«* ordinary legislature may 
ahef or aN.n:%:^ j: p>a*\;?« v *** 

furthermore, M.k!;v» ^ \. . -.>-.'.-vj *ha: ;? p«-?w? * Kad a ^fii*.-! nfcht to 

vjw>tvy unjUM iawr !fc*t* ,.^:d *** r 4 - !^ht to 

disocvv Lnvs m.u!e : 



fhi5 distinction, W<-<* - ^txi ^ ^ - rifchu, t* one 

v,tv tow modern rcuirr- of r-- :!:^?->r, K^vc vr^nirK.! H<»nr? f thry 
have <i>:n tho word ru:b? in v ^ * : h -■ - have irnn^li*tely teapt 

- ' KohT! Gnrr. /**f: ' ' 44 ^ro*d «* H*l 0y, Dr~^«rv *r£ [;Vfrw?f 
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- :orciu>:on that ;t wds protecting fundamental, individual— natural— 
rights The Constitution tv j Eo>;ai document It's functions are twotold first 
in aspt rational role, to embody the nation s fundamental beliefs ind tt§ 
political valuer to s<>r\t? as a declaration ot articles of filth. i^d second.. • 
practical role to define the structure and the powers ot the jpvwnment and 
tht? rights ot the people 

A constitution ts a thm< antecedent to a government, and a 
gowrnmetts onU she creature ol a constitution The constitution 
or a cuuntr\ ;s no: She a*.: 05 tts t*ot ernnu*nt but ol the people 
constituting a <v>w:r.ri\rni tt the IkkI\ < ! element*, to which you 
can reter, and artule art; a *»%huh contains the 

principles or v. ;}•.,• ^nrmmt-nl %hall established, the 
manner in whut ;! *fraU or£am/«*d. the pniwcrv it shall have, the 
mode »t elv-t, - : ; varl;ar: r-,«o o! t>\ what othej 

name %u*h ^«>.to ;-v ■ uo-vt :* ^ ;v>v»eM himh the ckecuuw 

par! of . j ■.; : ard ir. : eve!\ihm£ that 

relates to ?hv . ; , v !£H\i+*z-n.>(\ os a .v*;< c. ectnment, and the 
principle. • wfuctt ** tJKall a,,:, a£-d *t *hall be* bound A 

. ':vstttUtton, ■;<* • * ' a £0*. c?:\i*\e:\< 1* h^t the law* made 

afterward- hv *- . : r.a * z*c -o a oo-.,?i o! t^dicatute The 
court ot judicaJi;^ ! ■ * - ^ U*ei r^thm can tt alter 

thern. it onlv act* in <%-*ftfpt?rltv ?o »hc And the 

government ;r * • ^.o> ctr r-d H thr constitution 24 



Constitutional Rights: federal Scn*Peu*t* 

It 15 primarily this »<?cond function, thai of defining the pmvm oi the 
gD - r: and the rights or the people, to which wc muM look in 

..... .. ,., . •> ,\! ir ,v-o? v \V flu F^ii»4«»Wi l*rm, MKi 1 



- 1 hJpSr T Onr 



Jrvrn^-rrc how oar mtem was Intended to operate As should be apparent 
tn now. the rights ivhieh were ^K^nxi above, rights ? n general in 
rontrtdistinction to powers, were CdittMufu'ft*/ rights When the 
I fctitutfext r^rs ro n^hu, tt does not mean natural rights; n means claims 
ot non-interference a^atnst the government-it means "non-powers * 
Constitutional right* reflect cUtm> against Constitutional powers, plain and 

simple* - % 



One .an hv liv^ in the lateral l arger , explanation oi the net*d for 
Yonstiturzona! ta:r:*r^ :s%.evt iviun^n the p*e.,e?% the rulers and the 

r; s*h:> o: the fv-opie - > S^U?; V M;uWn d^nW - « : ? 4 ^p?oval n luum 
tvt*Mvn ConMi?^!: . r a', r.:"^, j; ;^v,«r. :n h;* tVve-VS-* > J<Ou letter to 

iFdniund H,:r ! ; ' i; y*.t - c ;vcr!od j*g * l the word 

rttamtd. m fh** ; ^ j * ^ r- !-r: • wh^t would mkih 

beaune rhr Vr \ rt.J- 4^4 Kit *f| rfi| *J J undrrMrod 
It was apphevi ^ fh;: f-^r r^f - e* x* *i she ttghH 4<^Urr4 in the firM 
fen Ol the prop >**r V J ^.^.i^*.^ j|| iha! 3 (r«* prn>pje 

would nnjuifr the r***? ^ 3; was no cii^i-ion bv 



^ Dunbar* 12 V 4 I Ko 4? : ^ Vi - s — \ a~*~ - < CornrU I 

; i , j«,n f^hn P AfM^wo '£">v*v~m~ * C L**« A 7V*^n of ih«* 

P w-f oMudieul Ke\iew * ~: Geo 1 ! ' — < **cn-~ v Vv Wl 'IVRnU r.i 

Li* in E«*flv \nvnv,»n Con*t ' !TM ?V T ;nj«"rt f — »t<*ttapl#if Judicial 

Eiri ntcrf Unwrtnwi* fwthrktiMt K 1 £?• s. * 19 M C 1 Rn Iff tflt TT fITTI t y Cltirta 
rner Limited Government Hid tfuftvidttft) Uhct** TV S#i*ti Ar-KT^rnn^ ^ f WBotim 
Ueiiiw^. * tnehide^i <n Htigvne W Hukoi fr cvl TV f ", ? * ^ifUi Oijfinal Mramnx end 
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' v: '-" ;t svuld be determmevi whether anv other particular right 
w as retained or net. it would be more sale and mote consistent with 
i. e spirit of tin* 1st ft 17th Amend '* pressed by Virginia that this 
reservation ag * Constructive power, should operate rather as a 

provision a< » extending the powers ol Cong * by then own 
authority, than a protection to rights reducible to no dennite 
certain!) Bill others, among who:n I am one. see not the force ot 
this distinction |f a [ t!u . CAn » v drawn hetwevn tin* powers grant* 1 
and the rights retained, it would wm tu be th»- same thing, 
whether the latter be Secured by declaring that they shall not be 
abridges!, or that the termer shall not Iv extended 11 no such line 
car. iv drawn, a declaration m either term would amount to 
nothing -* 



As thesv reciprocal r;<hts and ;\»w«-r> .-^tat < d in th.e Constitution 
create triad: c relation.*- p ■ . v *pp?ornati- to a»» who is e^rtcismg the 
powers and again! v. ;v ~v ti* «• r.g.vt .ir«- d aimed I> «* a row c-t illuminate* the 
:h:rd m.ror vxUaV. " • ..*■>•■ • t.r^ « r e Am«mdmo--t* The Constitution is a 
JsKumont crvaltrg . ,<•?: I: wai n!;'-..M a new contra; 

government and d«*;;rmg , d relate to the Oi»n and to the people 

li iC*.H*»i to great length; to ?:V tr-x js.^cf: o* «i-c tr«.»ri at government, and 
:h •-. in (he Bill of o- r • • • •• -;>-• - ; s / i-ver: the i;£hu oj the people 
s.ctmsi tt In other word* a* fNe Co- -':";*■ cteating; .1 national 

govern men!, and a 5 Constitution! rights an? dtifM agamM the powers n{ 
rmnwnt*. tluxe rights were to be cUtm* s&m<t the national 



-~ LtttM IB v '-eOfSt Washington 5 DtHtWItttf 1 7f* f *Mt*Kl«J »n GaiTlsrd Hunt. wJ , TV 
UmYvt tNVw NefV CP fV~j*r < V-a r j f4. Vm| S IS1 %7> ParvJv 
, . • it thtN pasMgr «up;vrt> ?*gh?< ; r ! 't rc-*ft^ ^ < * /m : ' ■ m 
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'm '66£ ' V s & 'ty&W 'U **$z£ 
'jaqiimo ^u3uin§jG \vxo SutistduiOD aaopq „}jnoD aqj Xq paddois,, sbm 'Xauex a^oojg 
jaSo^ aDiisnf pro aq-oj-uoos 'aaouiqteg joj psunoa 'jdej ui '(f£ '9861 'SS9JJ uopepunoj 
3M1 -AN 'cioauM) <mr] |»«otj«jtjs«oo hi ivnptaipuj 'jaqjuro pjeiao l£ 

•(££81) CTZ WZgg 

a\£ pus luaumoop aqi p luids aqi pa?B|OiA aAeq ptnoM Suip^J e qons 
ze 'saras a\y ;sure§i2 suoipaicud iiaq} 6\ddx> oi pasn ;ou stzm (i ;uauipuauiy 
saop '^uaimiiaAoS je-iapaj aq} 0} q:>i?aj Jtaip }iuin Xppndxa qoiqM 
jo auou) }\jSia qSnoiq} om} siuauipuauiv jo aSi?nSin>i peoiq aq; ;nq; (Xeuisip 
sdisqiad xo) asudms passajdxa aA^q srefoips inapoui auios anqM 



re. '££81 saoqsnf 

aqi o} uopisodoid ;uapiAa-jtas 12 pauiaas,, Smpjoq siqx 0C/ /:mauinj}Sui 
aqi Xq pajeax) }uaimnaAO§ aqi o; ajqi2:>qddi2 Xfusssaoaii '^uiqj aAA 'pue 
'Xu^WU biv 'smxBi puauaS ut passaidxa xi '[sjqSu pjuopnipsuoo '-a-ij xbsaocL 
uo suowiuiq aq} pure 'jiasit Xq passaidxa aq 0} aiaM juauiujaAoS [p?uoi?eu] 
siq} uo pajuajuco [aidoad aq; qaiqM] siaMod aq[}]„ 4«q; sba\ uaAi3 uosEai 

sqX 6Z»' sa, ^ s 9 ^ J0 uo ^ B T s ^ 3 I 3l V 01 aW^Hdde ion si pm? 'sa?e)s pajjun ^ 
jo ;uauiuiaAoS aq} Xq iaMod jo aspiaxa aq; uo uoTi^iuiq e sv Xjajos papuaiui 
{si s)v@v& jo ma aipua aq} 'pej ui 'puis] luauipuauie q;jy„ am ieq} ppq ipiqM 
Q7 'a/oumi&g 'fl uouv% 'aseo ££81 a q} U I paumjuon sbm AiaiA siqx 

'8miV343 svea }t judiuuuBaoS 
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• < • ratt?:er* - x Tho^e right*, proper] v understood were not 

natural nghts -deemed fundamentally apph.ab'e to all and every 
.: • ri -but rather were Cr:'e, ! v J ';:on.i! nghU limiting the reach et the 
puwfTI of Ihe national government that the Constitution was creating 

Admittedly, the Fourteenth Amendment changed the applicability ui the 
Bill o: Rights to the »utes v * H did not. however, change the nature oi the 
ri h : - :«-:. ::. -d t.» tn the nr>» ten Amendment* They remained 
Constitutional, not natural right* 



Hie Ihll of / ' • 

The question r • - « ?c~\a:rt how t ■ >-*«•. t .;«.-. tights e ven their 
claim over v or • * *•< u: de?-.nr d *.?■■<■ -.r.tri.viion of rights 
and power , one rv, -.r d >l c Jeb*i* ovr* iNr « vp'.ud inclusion 

or right* in the Corwttfun** '* r^'-;*:i> it* v.nt-.tv.t.rr. .ontairu-d no Hill 
or Right.* While it did r.p. - r ■ ■ ■ «■•« !«,',«* **t ^vnnrr««M from a few 
ivuse> > on the wh •' ■ " ■ 1 : - v«^« : o* cf ppw«t* rather ihan 

r o.Mf:vo protection of right* tovk'--- ■- : ;-^r^M Arm-I > • -Mim-. 



- wl N C I Rev at I*"* t UftjAfcv rrf . fVwwfrnf* r»f A^rHrw 

.: iifii^i Mf c> Hut*"* trntUdclffc* ?«*ffe Uni*rr*ty Ttw, 1V*V. 

Xjt^mi Lulttmn t>«Mmit>onat Ki - ' **** A*r*~v3m*»C M Oh -Iwi h 

- 1 : j |^.v '{ n Irrwv of the en* ' • ! ' - ; * ' * : - ; " " r *** a 1 **** <* rt «**r 

5 N*d - — *U ' Hv !<* n 
u ^ Charter 5- 

• H i.i jfclmc H rwwnte*! »n dtuil in CK*f?$e* 2 
£ CoKSttmtton* Article I Set*!* 
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Chapter One 



argued that a Bill of Rights was essential, that rights not explicitly protected 
would be lost. To this, they were told that the government created was one of 
enumerated powers, the antithesis of ordinary governments of general 
jurisdiction. While the Federalists admitted that normally rights had to be 
explicitly protected, they argued that this was only a danger under 
governments which had the powers to violate them. Under most 
governments, the presumption was that the state had the power to pass any 
laws it wished, so long as they did not violate expressly enumerated rights 
which the people had established. 

But this new federal government was different. With it, the 
presumption was that it did not have any authority whatsoever, except that 
explicitly given it. Hence, the Federalists argued, rights were already protected 
because the central government had not been given the power to violate 
them. The Anti-Federalists were not satisfied, arguing that governments 
naturally expand their powers and that essential rights could be violated 
within the already enumerated powers. Seeking a compromise to secure 
ratification, the Federalists finally agreed to include a Bill of Rights. This was 
in spite of the fact that many of the Federalists were convinced that explicit 
inclusion of rights would reverse the presumption, implying that the federal 
government suddenly had the power to do everything else not explicitly 
prohibited. So the Ninth and Tenth Amendments were drafted to reiterate, 
in a sense, the prior presumption against federal power and for the people's 
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I IV 



Ri^ht> in Relation to Powers 

Thus the Bill of Rights came into existence, with the first eight 
Amendments specifically protecting certain rights from government 
infringement. And the question remains, how do these rights interact with 
the already enumerated powers? Wayne Moore suggests three possibilities: 
"rights are absences of delegated authority, rights preempt otherwise 
legitimate exercises of power, and rights and powers are overlapping 
prerogatives." 37 The first suggestion is consistent with the argument of the 
Federalists that a Bill or Rights was unnecessary because the federal 
government never had the authority to violate the rights in the first place. 
However, the second possibility reflects the concern of the Anti-Federalists 
that vital rights could be violated though otherwise legitimate exercises of 
delegated authority — that they could be denied through the means chosen to 
carry out an authorized purpose. The third possibility emphasizes the 
indeterminate result of rights and powers in conflict 



Essentially, conflict and the resolution thereof is the key difference 
between them. The first interpretation assumes that rights and legitimate 
powers do not conflict, whereas the second and third assume they do. The 
second asserts that in such conflicts, rights win; whereas the third proposes 



m 1", 



■ 
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, - - *> r.c".ts win jtrd v.»rre:;r.H-x. pn crnrr.ent pow eys wm laken 
*um r .: -» *r »\ ;v <tv» as h nut: re J • r.h-siurnaie powers, and b> 

:'v >rv io -rrpU :r* n: legitimate powers In the Iitm instance 
lV h!*> ire a redundant check upon the unauthorized powers with their lac> 
of delegation hvmg the primary restraint In the MGOftd instance, rights are 
mx -r, a* determinants o: the proper manner iur the exercin oJ government 

pOW ef 

The question o! which prevails in case of lonihct is irrelevant in 
instance ia>. since the ttle^ittroa't* jm w«r a;r«-.id\ made void bv its lack of 
enumeration However. m •ms'amr tbi. v* ^t',;» *. ar. occur Whether A) 
rights thouU pr-.-d -m.- ; v V ... ,» p*.y%% ; * ...»., »<; right* should 

sometime*. pf>-vi m:f iv M- . ?« «, ;■■ .-.•.,:=■.;.« . r ? t eov etrm\»mi }\'wc- 

should pndomiMfeli povfAiiteiy not tiwctfv rwrtdtd Moore) u *n 
i5sut- or much runi--:. ■•- ii* h. 4 , af^c-d .v.n-rhiih- tot ihe UrM 

option, rhe inviolability of" ntht* M Vftv.u*t% t •.;•.«•.;*• Huco nUck m»d<» 
Mmou* hi< philosophy of - 'V- r.x u„ " ,r. *t\-<* atmp. \h*> FtrM 

Amendment .in aNoltiv p-o>^ - S'vyfmnwt t*«Mr;<dKm nt «. r ^ . \ 

r- i ?he pro^s w The <econd appro > • s^r *hr dominant mode oi 

' , • »ntfwr,M? 5t Murphv el *\ , 4<M ^11 Sir *Hr> Drw» :• Un-iri Sfcf« 
, ; |,i4 Rick, r. dttttfttttngt r \%a t$ 29* * t^5T» JUtod, 

- .: >ts r ..*r* dt wtmg in parti &w*M«ff r U«fMf 3*$ US 101 \V*to : 
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rcr -r,.:~ of oar Inrtcty « npht* hair Nvn hold 10 W 
quJihM^i < u. r t.^ " *ove:nnteni fvnvcrv c^t " l 
i***** to « Tho ih.rd arrr^ch ha, been 1*» common* 

,, mr : ,v, vi. but it was torcetutty adyocated by lustra- Stanley J Reed in 

O! co it is .wwpuxi consmutumal doctrine that these 
:wndameneai human riw;h^ are not absolutes Therefore, when 
onwnon is mad.- that the ov,,um- oi a tederal power ininn B es upon 
nshts n-Hf^sj bv the Ninth and Tenth Amendments, the inquiry 
must N* auvcvd toward the panted jwwci under which the action 
of the the Union w W-n It granted power is iound. necessarily 
the • v;tof • .a. .on o? tho-*- r:eh«v reserved bv the Ninth and 
Tenth Arr.of ..tr: % nvu*t tatl *• 

While thr- v.:;.! rr- • c x T T' «*S*>u*<"d sn M:f<»»r/I m*V W« 

questionable, it dorn fvgrjblf * took to it"* N'^sh ar- .* T <--.!!■. Amendments as 
rhose reserving ruthr. — J ^- — - !x»!h them limit 

powers Perhaps a* our irviu:?* • r ♦•*-.« approach to conMictme, 

rig* md j >wer* wiT - .-a-.- •r r: a».»:.r.-. will become- dear he ' 

At Ninth and Tenth critically frarr* fee Th«s Ninth retain*, right*, 



• w re., toymto* p v.<r« «* t*5 H5 fl *'"*». f>«T-= ■ f;^? t|$||J 

If] H^ff , w^A* U S <t*7.V. i«'*;*fi Hfif^ r OI»iw, 3*1 US H9 
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f fw . t\i«t* «■"<■<•'» ___ — — 

. * _, now-i* (Bovwna****** 

; *»m go~mm*t«, *nd the Tenth re>e„es P*- 

, (l „«n^n^, r„.,K,,h,,>„l ro ,*^ - 

,„ n >rc tlm mJ. of the «ame c,u,<> reciprocal statements 

^,. u , ^ attempt to resale the idea ol enumerate. ROW* to * 

th , imp „ca«on. or onunteratm* right, as well It l« » M ^ —" " ^ ' 

k, ii the powers had not 
CoWtftUtton Itm.ted powers, then enumerated right* « P 

Svn hmtted. hut it realU mean, the limited ^ >» the hrst place ' 

AJmi „.^> .o ft. - -I- — ,UnCU °" 01 

li tin 1 from the Tenth 
consrramin,; the t:vxn o: emwras.-d pow.rv it - 

Iha! quotum will S- e,p!,r.d ;r. <ha r *rT < M~t» *hat a^t. the two 
rcnmdmet^ perform tr <• .d^v.^ 0;r,t,m xh*y Un-.rf 
^vernment Th,y .mr- d„ w d,::c f m ? d^r..^ the Tenth >top> 

rvw power,, and th. >.,r*. t ^ _:: r;*Mv tn * W * V ' 

livv mirror tho Comnnm > J <■ od Ki*h* M* ^t.trtv The 
Constitution to r-df,m t.V rc,,hoi ^ 1^,! witty c-mim«>MtmR 

rowers; fho TVnth Ammdm*n! <-N~- s o ^ ««t*nM*l Mid pttMm* that H* 
•7. n of Rights did nothing to we>*, - • ■ f:-c Vul *-i Right*. cnnver«rly. 
» smtraiw the angtls bv iptdlkAll) tmimcratSftg rtgh** thr Nmih a.*o tome* 
- ~ tfw direction of righfc. reminding wt thai the Bill of Rights did not 
: r r 1 everything, did not reverse the presumption, ami th.il the 
r,-'-o--t;or <tifl embraced limited government 
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CHAPTER TWO 
The Debate* over the Constitution 



( )ri$ttitil httttit 

to mnl«TMjn ( ! lulU the ir.-.uun^ behind th<- Ninth and Tenth 
Amendments, one rmtM hrM N- immer«*\i in \\w iiob.iU*s and the political 
rut tun 1 which led to iheit creation Some might question the value of such 
an inquiry and the relevance of the original intentions behind the 
Amendments In particular, they would question the ability to discern ■ 
"Ranters' intent," and the applicability of any such intent upon our modern- 
day interpretations. Some of these criticisms are quite valid, particularly 
those which locus upon the diversity of opinion of the Framers and the 
difficulty of discerning common understandings. 44 "Search for intent 
restrains judicial discretion less than most approaches to constitutional 
interpretation because it is based on the usually self -deceptive myth that there 
is such a discoverable entity as a single intent on particular matters." 45 Often 
such attempts can devolve into "charade[s] of 'pick your framer* in which the 
judge casts about for like-minded framers to conceal what would otherwise 

44 This is an admission which even Madison made. "[The Constitution! was not, like 
the fabied Goddess of Wisdom, the offspring of a single brain. It ought to be regarded as 
the work of many heads and many hands." Madison, as included in Hunt, Vol. 9, 533. 

45 Walter P. Murphy, "Constitutional Interpretation: The Art of the Historian, 
Magician, or Statesman?," 87 Yale L J. 1752, 1770 (1978). 
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%tzr A out 3< a s*r 'forward \,i!ue nateroent ' **' 

Others hkc John Hart Ely, have pointed to the problems oi 
inteqwtivi^rn, ol looking only to the text and to the intent ol the Foundm to 
di^vrn its true meaning "tTJhis standard form of Lnterpretivism runs into 
trouble For the constitutional document ttStlf< the mterpretivisf s Bible, 
eonum* several provisions who^ invitation to look beyond their lour 
vomers cannot cor^ t:\:evt awa\ 4 * Robert lk>rk has responded by 
arguing that tho^ve provision* wr:e :u«wr mtondesi to Iv Mvn as wide-opon 
; ud:aa! manda'%-% 4 * Tb;% ;t\ue will N- t ^yU tt A more Jt> thss theMs 
rrocres^^ 

t.%*sp;fr th . - . r\\ \— mr'i Kr,o 5 i:r:!!***d ;N* t?r.;v !!a:ur o! original 
; i rarrrr . v ? 4 * 'l! thr %s% whuh the Con-htuUon 

.is t ?arptni 4nJ -r^^! : , e.c - * * ' t\ expounding the 

Constitution, therr v^r. - r : * s u ■ *%e« of *u power v 

SimiUrly. 'It |ho t; - - , - • >•-.- ,r 'c^Tc-unon of a Matute 

discover the meaning = -- '• " ' * H have looVed to 



r FJv. I * 

..- j -r the vie** i 0' the Krattwrt 

v vu j rf *s indud** m Hum. Vet «. 1*1. 
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. . , - - » 

.« and .v«.. S Vdms .Wfluuy d«T»v m out h.Mory »« 

t , ur ,„.,,,! r ,n.,,^ o.. fvtm.a! I.*mmacv .! has ^u.Uv d«T — '« 

i l ,„. 111 ,m,n -« I s.,, l-U a.!::utr,d .ha, • J,r.«wr"»»^> brt,er UhSn "* 

» t . . . i. *, *t t -v avA the W.1V U WOIK 



nuhp KurUnd 



But thf b«t fMMn IOCDM*tlr? ;r ^r . v. a-. 



**£Wnp. ,WI U S <** I'D (fH*if >ii'»» I 
\ ..; r^^tu \;jdrw*' iW* itf. $ ttt • • '>'•••'••* 4 (>1f 1 ^tilwfum .»< 

* <t"t t > 

r r. ; t *• ' ■ - '■ ■ » ;<--/--^ •• >t -n'** VS 44* M»cr«>. »-> 

- * * : : - ** • '^ftiii. ^ 

- ,v .vU:!' ; ^H S^r^ ..-,,^—4 

■ ' • J ; ' ^.»!"-- Tv% : — w < r-'.';,^ **iH<rpt<*i 

L So*. ' U 
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"f ru>n-IMt*»rpr*-tivl5r») ry.aiii t-..n*m*m Oi th* cOTMy P t ttl a written 
CoftfttittittOft »» *tmph ! il^-orsini ' " h would b? footuh to auvmpt 
fo tirulfmtjrnl flu- f .WititutUm cr <h«- % k «nt!i ami 1«-ntti Am«mdm«mt* in 
pArtuul*r without rtm*.prrh™din& what \ht-it mnboM r^ni wh»m thrv 
jM-mw-,! ffu tn and what the *u!r«* mr«n! *h.-n thrv ».mfi«-d Ihrrn ** While U 
n cffMlnlv Uur that tiu-rr w.v> no! unanimity .imnn^ thr I tamt*r». ow ^» 
nrv«Tfh«-I.-^ "identify .1 r.m^o o! ronNtjtui20n.il mi'.uun^ 1 will therefore 
I<h>V to the tJ.'h.ifi-. and ratifications ol the Constitution and the Amendments 
(or f:uu!.uu i> .is !o what they mean.* No legal document would be 
interpreted otherwise/' 1 and it would be a mistake to do so with Itgjtl 
documents of such great importance. 



Philip Kurland, "Curia Regis: Some Comments on the Divine Right of Kings and 
Courts To Say What the Law Is.'" 23 Ariz. LRev. 581, 582 (1981). 

^ James Madison particularly emphasized the intent of the State Conventions: "it is 
clear, that if the meaning of the Constitution is to be sought outside of itself, it is not in the 
proceedings of the Body that proposed it, but in those of the State Conventions, which gave 
if all the validity and authority it possesses." Madison, included in Hunt, Vol. 9, 477. 

59 Moore, 12. 

60 "To the extent that such unspoken thoughts [the Founders' intentl control the text, 
{hey become a supertext." Walter F. Murphy, "Constitutions, Constitutionalism, and 
Democracy," to appear in Stanley N.Katz and Douglas Greenberg, eds,, Constitutiorwlistti 
and Transformations in the Modern World (New York: Oxford University Press, 1992, 22 
(in the unpublished draft)). 

61 For example, treaties between the U.S. and the Indians must be interpreted as the 
Indians understood them, i.e., in accordance with their intent. Worcester v. Georgia, 31 
VS. (6 Pet) 515, 582 (1832); Starr v. Lang Jim, 227 U.S. 613, 622-23 (1913); United Slates v. 

Shoshone Tribe, 304 U.S. Ill, 116 (1938); Choctaw Nation v. Oklahoma, 397 U.S. 620, 631 

(1970). 
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Vff Articles of ConfrJrratton 

The Constitution wm born out of the tumult of poM-Revoluttan«rji 
Amcrtoi Tho Revolution can be though! to have begun on May 15. 1777 
when Virginia instructed tts delegates to move in Congress th.it the colonies 
declare themselves tree and independent states " On June 7, Richard Henry 
Uv did so. presenting a three-part motion that the colonies 1) were "free and 
independent." 2) should form foreign alliances, and 3) should draw up a 
plan ot confederttkxi.- The motion was debated until Juno 10, at which 
point it wa*. ptutponvd until |uh I On June 11 a committee was appointed to 
drat: a declaration oi tr.dejNrr-der.ce It had Jive p.-.cn\M> John Adams, 
Benjamin I-'ranVUr.. f|w-r.** Hfer^n, R.^er German, and Robert R 
Livingston; Jetfrr <- uitv o: mg the first draft 

The draft was pr» .«r - : .-■ • • and i'rar.VUn. then to the whole 

lOmmUHC and then on f-.if.e • t» *U . . the table" until July 

I when debate revofr.rr •• . ; rvorpt New York 

approved it,"* and on fulv S !: -c d?*;? »**t ready The colonies 

declared their indepen ; e. ■ - - • ■>■'"% of America"** was 
rem M 

In line with tho third provision of Richard Henry tec'* June 7 proposal, 

approved it en fuly * reporting tt to Cce^rrs% cm July 15. On July 19, 
- - _ . , , , h r*i ••' ledgrd f- .o tnd epend era te u n --. r* 

a- • ( MtorrHJencr, lire one. 
Men ti l Jensen. ed.» ffcr fH *-v - Hii,';n»' far! *'• ctk* cf tJbr 
'iMi fttNtott wi: Slate IKf l oek .^ - • * " r: 
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a committee was appo:n:»\! to draw up plan* for confederation Dtfpta flW 
vtro-jf difficulty of designing a government while fighting a war. Congress 

inaged to do so. and on November 15, 177™, it approved the Artie It 
Confederation 65 Approval from lhe>tates took four years, but with 
Maryland s ratification on February 2. 1781. official ratification (with 
unanimous approval) was p^tHe on March 1. 1781 The United States had 
formed .i loox- confederacy that was to govern them for eight years.** 

But the syv A p-oVtems |MMI Madtwn described them as follows. 

1 P 

2 Fru-TLU- ;i •:: m V*, j? r <>n lh<* f Authority 

3 Vu)!jt!:,.?r^ ^ Uw o: return* 4nJ !:c*uc* 

4 Ttvnpaiwi !ho ft^hii orf rich othc-t 

5 VV4; - rrarirfi wjvrrr i^iflHHMtt inicrcM require* it 

6 Wum o< g , - s!im cvf cv-r.inujHan* & law* 

7 Want of :r "1 - * *; r a;^i ;n ihr government 
of th«* o^r.fc- 

S Want o? r-r i ^ ' - - r ihr *rs?de% oi confederation. 

lJ Multiplicity of U*r* if* *Kc ur-v** a' ftUfrt 

10 Mutability Of {h^ «?k: tn Jj-r 

11 Injustice oi tht litr* <v * v: c * 

Matte*) found the cau«< of r -* 4 - - 1 ihr d^rce to which ^mall 

republic^ were subject to tactions, and hi* ptcwrhbed solution was a larf.e 

%U,hw \ .,yt " FVfc.V--' >v'<.'~ :»r 5f«!« /fi? J7f*, 



Generated by CamScanner from intsig.com 



ClipP in S 



re 



Chapter Two 

t he Wings of Angels 



public with sufficient authority to check the factions without itself 
becoming controlled.* 8 

Gordon Wood described some of the abuses, characterized as 
despotism" by John Adams. "The confiscation of property, the paper money 
schemes, the tender laws, and the various devices suspending the ordinary 
m eans for the recovery of debts, despite their 'open and outrageous-violation 
of every principle of justice.""' Yet Wood also pointed out that it was a time 
of strong economic growth, unrivaled population growth, and relative 
government stability. "On the surface at least the American states appeared 
remarkably stable and prosperous."™ So why the perceived crisis? 
»[B]ecause the Revolution represented much more than a colonial rebellion, 
[it] represented in fact a Utopian effort to reform the character of American 
society and to establish truly free governments, men in the 1780's could 
actually believe that it was failing....[B]y the 1780's the Revolutionary ideals 
seemed to be breeding the sources of their own miscarriage." The 
American people wanted too much: they wanted to create a perfect society 
with a perfect government. 



The Constitutional Convention 



68 Madison, Vices, Meyers, 62-65. 

69 Wood, 404. 

70 Wood, 394. 

71 Wood, 395-7. 
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It Ki« m this sptnt that the move for a Constitutional convention beftan 
In the summer o! 17S2 the New York legislature called for a peneral 
convention to revise the Articles, the proposal was sent to committee in 
Consuls* and died by September 17S3 For the next three years critics ot the 
Artnie- .sreto counties letters, pamphlets, and newspaper article advocating 
revision On January 21. 178*. the Virginia legislature proposed a convention 
to meet at Annapolis in Septemlvr I7fv» Nine states elected delegates to 
attend, but doU^avs arrived irom only isve ot them 72 The report ot the 
invention was sent to y.: ■;• u * states and to i It proposed that the 

state-* elect delegates to nr.e*» :n Philadelphia tn Mas to devise such iurlher 
provisions a-. -»i • r;vi; to t* -.cm r.«-cr-.var v to ?*-r drt the constitution ot the 
rVwiera! <.«»verrtm.er» < • the rr.^f .-.n ot the Union " n following 

Shavs" Rebellion in !"-»♦••', i. : ;rr.i pasurd by an s-: :r.*K ::tv a motion by 
\fa : ; usht: setts to • i ; . . ad dpi-, a •«..•; the s-ole ami express 

purest" of re\ , moling necessary] 

iterations and provider t * * 4 i - M** :.\ \7*7. the deleft ,imv««d 

in Philadelphia and the Cor - 

J Hi delegate* wbo aft- 4 •* «.-*t .Ws*r-v.V» Hi-Tv »MTrl^ fW-rwrn f mm New 
k; Abraham Oarx, WUUam C" tf •*••• - ' -f«sars !>r»~> r*-w Jert^v. Tenth 

;\ '..va: Geo nee Kc ■ • " *-e ■ ► »• ! ftnwf! from 

Dfcfawiir: and Edmund Randolph > -.-t V *h<e~. Ml Si O up 7utVjf-f from Virpnia 
v" . ; >V h*eh r were also elected to tKe OftVfMto* 0(171(7 *a1thr»y£h only wen 

; T"~" --' ' mended m IcttWl 151-5 

■'"fPCW. I *ts»**. 

Mi 
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Tii election of detent gathered were among the fmwt ever 
avurnibl^l Thev mduded George Washington. James Madison. Alexander 
Hamilton. Mmoi Wilson. Benjamin Franklin. Edmund Randolph, 
lV:itornn,r Mor ™' * nd Oorp? Mason-all men of great stature and 
learning come to deviv a government They brought with them the political 
theones o: Plato and Monte^uteu and Locke, the foundations of Roman and 
ttntnh law. and the trad^on* and Mm* of Cathohc and Protectant 
ChnMiamtv " The debate whuh prod ded U*.n~d throughout the hot 
rtuUJeiphu *u::tr:-er ir.l j-.^;. ,-ded ».n v^-nrlv, 17, 1?K7 

No public r^. --r j-, o; the p.-. ;r.-,j* we?* M r'.. w hat knowledge we 
do have r. from pr^av r.. -en TV c Compfehrr^iVr ** that ol )ame> 

NfjdYson. but no»m , ,- v • , : „.^ v :ir ■ , WiilUm jackson 

(the officii s.xrvurvi. t.tt\\c? 'u!n W/.Uatn Pierce. Kulus 

kmc Wilh.»m Pat- -im^ f,- c - : MfHrnry, and John 

Lansing." VVhsIe M.id;«or r - .- . : . ?*'«\ he dmibUrv 

torialLvd at least to the ft'r" » »» - ovr-d the d^batt from hn 
perspective Those opposed to M^!:<cr,'« petition*, however, mw the d?b*UM 
in a different light 



^!il. l«S"N ^Mp» 

- 
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A frriet evampie :v illuftratsve 

M r Bedford, eotitmdtd (i|f political s . tie? pos«-e« ambition, 
■Vance (>vjill not the name motives operate in America as 
. :^whone? [Llook at the votes Have they not been dictated by 
interest, by ambition? Are not the large states evidently M-eking to 
■Vv^randtre themselves at the expense of the small? Will >t he said 
that ar, inequality of power will not result irom an Inequality of 
votes give the opportunity, and ambition will not (ail to abuse 
it The little States will meet the large ones on no ground but that 
of Confederation The Large Stales dare not dissolve the 
Confederation It thev do the nnalt ones will imd some foreign ally 
ot more honor and ^svi taith, who will lake them by the hand and 
do them justtcv He d;d rot r.umn Ml mtinudate or alarm All agree 
in tS* rcevtuty oi a :r •:«• rtttarnl 1 *:\d why not make such an 
one. a,-..*,- *"* 

Madison - , %-.t- iu:e o! the small states 

wtrh proportional r»-/--^-r u*. r. He ;r : ; le-. wr?«e vitriel, such as the 
somewhat orr.imm* r%t'«w,:* v ■«.*■ .- •^♦J* tot on the whole, it st-ems 

ip! ' ! i, \ et ; i 'c tr.r !,-;vc !.> !?• i! 4 ;* thr W»f ?pee<h AS 

recorded bv Robert '♦at 

Mr Bedford I <• • ■- ^ fr< trtrMeM. ambitious 

motive's I ooV a? ? ••• *T>c Urge? ttate* proceed a* »( our r Y r- 

were already perfectly l< ~ M tn^attUHtv. with them, r* already 
out ot the question f'r*«efw» to luppest ambuion arc never 
wanting Their crv is, where ;« the danger 1 altho' the power*, of the 
general eovernment will be increased, vet it will be for the £cx>d of 
the whole: and although the three great Male* form neatly a 

ijoritv of the people of America, they never wiil hurt or injur* 
rhtlilgtfr stale? I dc x*t ^tlrr-rn, ttutf . You gravely 
alMp fatid th^t there t< no dancer ot combination, and 

;urnphantiv ask. how amid combinations, be effected 7 This, t 
me i ti language calculated only to amuse us,... The small slates 

■ ^KMbuMilfi l*e GMbtes Saturday. «ane ;r. rce.w-+*r*v : 22*-Hk 
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never can agree to the Virginia plan, and why then is it still 
urgesT ts it come to this, then that the suvrj must decide this 
controversy, and that the horrors of war must be added to the rest of 
our misfortunes'' Will you crush the smaller slates, or must thej 
he left unmolested' Sooner than be ruined, there are iotci$n 
r>"-rr> urks ti'til rule us by the hand 1 say not this to threaten or 
intimidate, hut that we should reflect seriously before we act,. W ? e 
ail agree m the necessity of a more efficient government— and 
cannot this be done? Although my state is small, I know and 
r^pect its rights "*' 

Clearly some oNe rver* recorded more discontent with certain 
provisions than did ■•<•?* Nonetheless. Madcvn s notes are still a fairly 
gvxxi record, ar : ;v-.t we have What puxwied in the 

convention was spwsir a:?ot h »f< ;•«••. : V« nod and the 
delegates got ar .'• . ■.. 1;» of d«~... a government An the 

!lon pfoyjrr-.*.«>S . ■• • - ' ur on* a!!ef !.V r'.hrl as the conflicts 

grew Ultimate! v n • •' j.'^-i*- rsi : . ^iv 4 , as much of 

the document began to ?aVr • s : - * r^p-v-mis* foward* concensus 
Notable compromise '•- • - = " • * r •> between large and 
small state* over repre 3 ' : "~ r .'lir^t m a proportional Hou««e and a 
fnwJ Senate), the 3/5 compnnr ;r!inft *Um 3/5 of a person), and. 

"> ;Al\y, (he inclusion ot the BtU ci Rights* 1 

Robert v a?es, $#vrrf FnYwrfttf* ^ rvtotn <f l%f Cfivvtrnh** Ai***nM«f «f 
pfUtale^fcif. i* fV > f * > j' I * : v» tV? r^m."** ftminjt tht 0*i»fitwtirn cf iHc Umi«4 
. •■ * :•• - w \l Unn-Hc^Vv Kc*r»rcn Orv ".>s7, $*twd*y. Jar.' 

' MpfcNti m the ongmaf) 
"*.- >• * f • • : wvH, m , - • • -v ,:-:?tfwJ*wi (Nturc 0»mr. IN 

P*m . t4i> 
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The document written m order to expand the role of the central 
gov, irnMU while carefully limiting it* power* and protecting the people * 
nc H, hv explicitly enumerating the power* of that government In I urop* . 
charters of liberty have been granted by power Amenta hat tei the example 
and France has followed tt. of charters of power granted by liberty This 
revolution in the practice of the world may. with an honest praise, be 
pr^oimcsi the most triumphant epoch of it«> history and the most consoling 
previse ot its happme^* M A Hilt ot Right* wav. however, submitted by 
Charles iVknev to the Com:v:tw o! lVt.nl on August 20. but it never 
emergevi from commit:^ ^ T>.e idea of a ltd! of Rights wa> proposed once 

nvre. on SVptrmhor :.*. *-.;! :« v. .t% *;s d;*:rnw%i 

Col VU* • - ■ u'i ■:.<• r-er.f d K M ' Gotham 

. ... f ., . . !:cd A ger c?ai pnnnple laid down 

Oft than a: 1 b* *u;::ttrM He vvivhed the 

plan had Ish-. p?ef • - Kigh?* & wo-.dd Mvoml a 

Motion »f nude ••,«.•:*• I: » If «■ ft?™* q iJ>r1 U1 lhr 

ptoplo; .tnd Wit! : c " .^'c do ta-atvcf.*, a biU might \v 

prepared in ? : 
\f T.errv concurred c !•« ■ ^1 for a Cotnmitlw to 



. Mjjttoti. t'-3; a* ,p:*>v.t |R ! "» '»-. ^ , Ofipni nf |Kr 
... •■• • = ! • • U\ *V f H 1 " ' J ' * VnO'efV; t\ T t * - *. *. , 

• V. ho« rvyr. rote* tN - !V .Vwt an and the 

mmeM.. political rrtllttte, aw*f* (rffttm <WflCuM H *• 10 fpvcrrt mctv* 
: ird vff • ittrf*? The«r drtatc* in F<\fm? Hall wrre ramni hat rivtt. *nd iHnr 
v • - intimnfofol hv u?San rack* \ - " U t V?v v *$rtt tj\ o» r ftwfc 

.e|| Kirk. r»/ Cc^witi* €i « H»Hm (W#»fr»f»gtph t D.C 

> k'igy CiO'wuv. !W, 11*1 

%ur ***** ***** *r Mri*. Asntf 2a ** mm tutor, •Mr*. 
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pr^ne * ™ of R:ght> Col: Mason 2 J «^ the motion 

M sherm. ir was for securing the right* of the people where 
requisite The State Declaration* of Rights are not repealed bv this 
Constitution, and befog in force are sufficient There are many cases 
where furict are proper which can not be discriminated The 
I egblature may be safety trusted 

Co! Mason The laws ot the U S are to be paramount to the State 
Hills of Rights 

On the question for a Com '* to prepare a Hill of Rights 

N'H no Mas abs « C* no NJ no V* no Del no M J no V * 

no NC no SC no Ceo no.M 

RW davs later the convention was adjourned and the document produced— 
the soon-to~bo t/ntiod States Constitution— was unveiled 



Tht feJ«-ra/fsf* and tht t*ft/VaYr.i/uf, Crttrrat VhtU*>o r hifi 

The uproar wh.d < .«.,. i sr.v ere shocked 

that the convention had *~> *r<- < * «<4ed tt% trundle Chirped with 
"revising the Aft: dm or id. the »orv.ent:Ott hid instead 

mdonvd then*, an. 5 Jraffa": .ai;-, ?edr-i. r *:-cd the fedrfaJ government. 
Gimps on both <.:dV i q;;;-*l> f" o*. v. ,«.*«. ?h,o»< suppling the proposed 
O— ttlllfinn ftllMn ' d.-i~-*;::: .= K.-^r j? ;? ' Am idrderAlUt* " 

The Federalists mtgn wt t <;•;.- e w*$ * propria tetv tif.cd. Ihr frdcta}t^l 
Paptn, a series of newspaper article whkh ^pp*- atT-d in New York TT>r-« 

pofestic? " s ' were wrdtrn bv Alexander Hamilton. Jamc^ Madiwn, 



v" v * r-S;f %- VVodre-d tv 5er*r«*rr 12, In fl W I ti t»r.-n. W 



■J- - 



Ifrrphj, A« «iich, tftev *env^rpes frrxied marv*»»'*rd« fr; >; ■• ;•-- b tK*r. 
, • «. ! 'v- r.r ! -^- f! :- i M',-i'::::*:r ?>ev *r.s *~ 

-•■f .4:?al?l| M tHe I' S C«^<fr?;if«.sr> 
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and John Jay, and were responses to the many criticisms written by Anti- 
Federalists in articles, pamphlets, and letters. 86 



The Anti-Federalists had many objections. 87 One was that the proposed 

Constitution was not sufficiently democratic. 

The proposed Constitution provided that the first House of 
Representatives should consist of sixty-five members, and that 
afterwards the ration of representation should not exceed one 
representative for thirty thousand people. This provision was 
vigorously criticized and was the chief component of the charge that 
the Constitution was not sufficiently democratic. 88 

Amos Singletary put it well: 

These lawyers, and men of learning, and moneyed men, that talk so 
finely, and gloss over matters so smoothly, to make us poor 
illiterate people swallow down the pill, expect to get into Congress 
themselves; they expect to be the managers of this Constitution, and 
get all the power and all the money into their own hands, and then 
they will swallow up all us little folks, like the great Leviathan, Mr. 
President; yes, just as the whale swallowed up Jonah. This is what 

86 Many of the following argument, by both the Federally* and the Anti-Federalists, 
appeared simultaneously, with little organization between them In this next section, I 
will instead present them as .in artificial chronology, ordering them so a* to facilitate 
following the logical progression. 

57 The objections discussed are based on argument}, philosophical reason* against the 
Constitution. There were doubtless those who opposed the Constitution for personal 
reasons, such as those with a stake in the status quo, those standing to lose power in state 
governments, etc. For a discussion of the problems of establishing a Constitution over 
intrenched power groups, see Deane E. Ncubaucr, "Some Conditions of Democrat'," 61 Am. 
Pol. Sc. Rev. 1002 (1967). Also see Giuseppe Di Palma, To Craft Democracies (Berkeley, 
CA University of California Press. 1990.27-43). 

'^Cecelia M. Ken von, "Men of Little Faith: The Anti-Federalists on the Nature of 
Representative Government." included in Kcrmit L. Hall, ed.. The Formation and 
totijkrtim of the Constitution: Major Historical Interpretations (New York: Garland 
Publishing, I *", 555>, 
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I am afraid of. 89 



Hand-in-hand with this criticism came the claim that it would not work, 
that it was neither confederal (with the states having sovereignty) nor unitary 
(with the national government having sovereignty). 

[There is nothing] in the history of mankind or in the sentiments of 
those who have favoured the world with their ideas on 
government, to warrant or countenance the motley mixture of a 
system proposed: a system which is an innovation in government 
of the most extraordinary kind; a system neither wholly federal, nor 
Wholly national— but a strange hotch-potch of both. 90 
They believed that sovereignty could not be shared, 91 so therefore the federal 

government would predominate and become oppressive, because a large 
republic could do no otherwise. As Montesquieu had argued, "republican 
governments were appropriate for small territories only." 02 Because of the 
distance of the center of government from the people and because of the lack 
of homogeneity, this proposed federal government would necessarily become 
oppressive. 93 



The Federalists responded in force. Numerous articles addressed the 
limits of the new federal government and the feasibility (and advantage) of a 



Amos Singietdry. Speech at the Massachusetts Convention, Elliot, Vol. 2, 102. 
Luther Martin, as quoted in Charles F. Hobson, "The Tenth Amendment and the 
New Federalism of 1789,'* included in Ion Kulka, The Bill of Rights: A Lively Heritage 
{Richmond, VA: Virginia State Library and Archives, 1987, 155). 
?] Hobson. 157. 

^Kenyon, 351. 
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large republic The most famous of these is Madison's Federalist No. 10: 

The smaller the society, the fewer probably will be the distinct parties 
and interests composing it; the fewer the distinct parties and 
interests, the more frequently will a majority be found of the same 
party; and the smaller the number of individuals composing a 
majority, and the smaller the compass within which they are placed, 
the more easily will they concert and execute their plans of 
oppression. Extend the sphere and you take in a greater variety of 
parties and interests; you make it less probable that a majority of the 
whole will have a common motive to invade the rights of other 
citizens; or if such a common motive exists, it will be more difficult 
for all who feel it to discover their strength and to act in unison with 
each other... .[T]he same advantage which a republic has over a 
democracy in controlling the effects of faction is enjoyed by a large 
over a small republic — is enjoyed by the Union over the states 
composing it. 94 

Similarly, in Federalist No. 14, Madison explained: 

The error which limits republican government to a narrow 
district... seems to owe its rise and prevalence chiefly to the 
confounding of a republic with a democracy... lT)he natural limit of 
a democracy is that distance from the central point which will just 
permit the most remote citizens to assemble as often as their public 
functions demand,. ..so the natural limit of a republic is that distance 
from the center which will barely allow the representatives of the 
people to meet as often as may he necessary ....(The United States are 
well within that limit. Furthermore,) is to be remembered that 
the general government is not to be charged with the whole power 
of making and administering laws. Its jurisdiction is limited lo 
certain enumerated objects, which concern all the members of the 
republic, but which are not to be attained by the separate provisions 
of any. The subordinate governments, which can extend their care 
to all those other objects which can be separately provided for, will 
retain their due authority and activity. 95 



* 1 M jdison, FtJeralxt No, W, 83. 
*'* Madison, FdcnsOtl No. M, 100*1 
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rhr ItJrratut* *«J th, Anti.FtJfrmtist*: Tht IU11 of Right* 

None of *mm IttlKft, howler, compared to the Anti-TederaliMs cruel 
' ; r ! "" t thAt thtf r^P^xi Constitution had no BID ot Right* 
Ar.hfederahsis throughout the country opposed the Constitution tor many 
r*..i*on*~<ome of thorn contradictory—but all the Antifederalist* agreed that 
natural right* had to he protected bv a Ihll ot lights Vf> The Anti-Fed«»lllHi 
demanded that the>*« natural right- be protected m the form of Constitutional 
nght* Then- are certain unalienable and fundamental rights, which in 
forming the *>oa! Compaq, ought to tv c»pluttly ascertained and hvod— a 
tree and enlightened pwpte. in forming t!u» ^impact. >s til not re-sign all their 
right* to tht*«- who g ».vrr and ev will h% hmif, to thr.t legislators and 
ruler% '* Jeftvrio.i. w - :-*~t*u r.e;?hr- lVdc?A*.;*t not Anti» 
federalist H agree, • "t A] " . • m what the p*vp> ate entitled to 

jgtinsf every govern rr^r! : gcr^at or par v.. , and what no niM 

government should rrtu*.^ o? ;«« tcfjefm^e ' *' 4 



Thr Anl;-FVii*.T.i!r-?-. a* a n • - r ^. t f ..^s rv to prolyl 

nshfs MAtnM tho iVvirri; « w > j-<n T mm«tt» and Wader* 



,V \ -?h Arrvr-drrrnt/ tr-dudcM in fcutka. U* 
* "I am n.'? 4 fVvtVrah«t., Hit t am rmich farther frotn ! ,v < !r) d the 

■ • . Tki AnH H i ffc—*i flfrw Vrrt: fmpum Bcwfcvl^. 
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r.ifur-iiN $rcw and try to 4bu<*:* ;vwor ar.d without explicit protection, the 
people would iov their right* 

Hut the general presumption being, that men who govern, will, in 
doubtful cavh. wnMruo laws and constitutions most favourably tor 
encreaxtng their own powers; .ill wise and prudent people, in 
forming constitutions have drawn the line, and carefully described 
powers parted with and the powers Jhe should have used rights] 
reserved 14 

ktUrly. New York Ann-Federalist "Urutu*" ,uj wrote on the same subject 

(Kjuler* have the same propensities as other men; they ate as likely 
to uw the power with which they are vested for private purposes, 
and to the s:run arid oppr»-%-»u»n at those o\er whom they are 
placed, a* mdxs tduati in a *taie of nature are to injure and oppress 

' •:• m U ■■ ll ere; re ; : ef •, m h JJ ii * to uld be set to 
tfkur authority » that ^o*.e?;- .: i have at first bovn 

tn-dituted to ren!ra.r ; A v ;r.;u?i«« 



The Federal: s*-. Jifv! tr.;'!;?,,;^ » « tMt b> f«rr ph»»^rv* how Umiied the 
federal covert". men* -,«. v*. > l- K - 

The power : ' • ry* 3 ■ ' -■ ; " *^>d Lor •- :. to the federal 

government are re-... s. < .\~ c i : • wheh arc to remain in the 
State government are r^mcf-o-.js atd »<•■ The former will 

; e e\er» • •■•o ; pa cv .--r »: &i war, peace, 

tottation. and t rr»?t *m-c? v« Tr« power* reserved to the 

■vera! Static wiiS exterd • =" ?h* r^rtu which, in the ordinary 
course of affair* concern tSw H%e*, '.iV'-.n, and proper tiet ot the 

•ople and the internal order ;rrp<<JWMMm. and prosperity of the 



F ;yv, of Brutu? an* hetvevnJ fc> h*v? b«ti written by fcnhett Y»te», 

h- ':-oUr»hip ef Taut Ui WiHf Hard 5 , ftf?fi, hcHHH'i. qure.'. 

* iMMtai. ***** m 45. 
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They then elaborated upon the theory of enumerated powers and the 
harm* of also enumerating rights They claimed a> that it WM unnecessary, b* 

sf would be ineffective, and c) that it would be harmful They outlined 
,hre»' ways in which it would be harmful: 1) it would imply that 
government had powers over everything not enumerated (instead of the 
current presumption that the people had rights against the government for 
everything not enumerated), 2) it would imply lhat government had powers 
over the genera! arva> mentioned in the rights and that it was only 
constrained from direct! 4 , v '.stating them. 1 H and 3) because rights would 
probably be defined ' • v >.: ! imp/, thai ail rights, not 

mentioned did n--.it « •:>•, 

Hamilton ar : g-;e 1 .t Was n?.?**tnuty 

(BjiU* ot fight*, arc !.V.; of;g;n. -.'..p.;! at;* ro Vvtavccn kings And 
their sub>vtv 4Vr;<!g?r«cr.t: of p*c<v^a'.nc in favor ot privilege, 
reservation* of ng; - • 5\;?7*r dcted v the prince lT]hey have 
no application to con** - ' ' — r -" •" f s , »*v founded upon the 
'power ot the people *~d c tested bv their immediate 
representative* and icrvant*. Iter*, m strictness, the people 
surrender nothing, a* .»* tbcv retain everything they have no need 
of particular reservations v * 

Wilson concurred; 

Even in a single government, if the power* of the people rest on the 
^nie establishment as is expressed tn this Constitution. * Hll o? 
rights is bv no means a necessary measure. In a gm-emment 

' - 1 •>, 3 •; 4 harm upon which Wayne Moere «toc*l**r* m detail. DttntMicm of thtt 
r !-,ir-' i relatively uncemr*-. Ve Mw, TV*.. 
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p^^sevi of enumerated powers, vuch a nn«mri would be not onb 
t:r.rm^.>" . I— •. preposterous South Carolina M«l no bill <rf 
n^N New fer^-v hav no bill of rights The Mate ot New tfOfk has 
n*» btlJ of rights The state* of Connecticut and Rhode Island have 
no h!i o! rights (Tjhis enumeration. sir, will serve to show by 
CKfMrfencr js we!! a* principle, that, even m single governments, t 
bill o{ right* is not an essential or necessary measure u * 
»/o continued on this point 

(Wje are told that there is no security tor the rights of conscience 1 
avk the honorable gentleman, what part ot thi> system puts it in the 
power o! Conejos* to attack those rights? When there is no power 
to tttack, it is idle to prepare the means of defense. 107 



Madron agre^x! that tt w.»s unnevwary and went on to explain why it 
would be ineffective as well 

I have not tiewvd u : ; :; of K;gh!*l in an important light— 3 
Bwmum> the l;rr: 1 -rw«-rs o: :> h-r.c. ? , . < ?r,ment. and the 
jealousy oj the »uKT:d;ruv i ,o% ofr.m.-nt v afford a wHtintN which 
has not exiMld la It *• • oi &ir 4 rcer.ts. and exists m 

no other t »Jveauv njvric^ p;o*.m the i*c!!»-Jo ol a bill oi 
rights on thon»- ■ Ji. .'.3 .« 5 , ,f»;rv»ul ;* trcnl nooded 

Repeated viohhor.i , ' •.; ptfth;: ; i-.arr.rri Have boen 
committed m ever** r . r-r .c- the rra, p. *vri j n * 
Government hen, «hc da:»~r of opptcv^on In out 

Governments the real rwrr -n the rravr.tv of the community, 
and the invasion oi pnv^?e right* .'• to he apprehended, not 
from acts of Government contrary to the wr^ of it*, constituent, 
but from acts m which the C-ovrrrrrrrd i*. she mere instrument of 
the major number of the Cor- -'■••.^r*; |t)n a monarchy the latent 
force or the nation is superior to that of the Sovereign, and a 
solemn charter of popular rights must have a great effect as a 
standard for trying the valtditv of public acts, and a signal for 
ro ; and uniting the superior force of the community; whereas, 
l i ■ popular Government, the political and physical power mav be 

'■ : - " it the rVrmsvUama Cr .-? 1 ;.^ ?":.:». Vca %$f% 
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oon sacred vested m the mo* hands that is. in a majority of the 
peor^. vw-H\{ut?nt!v. the tyrannical wjll ol the Smmiftgn is 
not to he controultd b\ the dread of an appeal to any other force 
within th«* oomrounttv in " 



Ijkvk of necessity or etfecttvenevi, however, was not enough to prevent a 
BtU of Kichts Yet tor lames Wilson, enumeration of rights also represented a 

(Sluch a measure would he not only unnecessary, 
hut dangerous A hill ol right* annexed u> a constitution is *»n 

.« r • ;w.""> fi wrv.d It we Attempt an 
enumeration e-.er*, thing that ts MN tfUtmerated is. presumed to he 
given The con^uerur x\ \1.a* An tfitMlrvt etu . « /.ion would 
throw all tmpuwi jva «-t mto the walr i>; tj < ^-.eminent., and the 
nv;htn oi the wouM rrrd^rJ incomplete u * 



Hamilton elaborated * v.rr4 d*: ■ ft -cf 

[Bill! oi ri^hti are r.. - ■: . , ^.r'-evmtar^ in ?h.e p?vpo%c\t 
^institution i cur. l«- dan^r;os;> !>c v would contain 

v iriou . e\, .-r^. • are i . xr.lod. and, »m this 

! tnm - : .- »aKc p;v*r-*? to daun mort? than 

wore grantcvi f or - - t - 3 » : : : i»e done which 

•re 5% no power fo d •»* V/hv * -.'3- - *hmild i! be «.aHl that 
the Itbcrtv of the pre** *h - r <* 3 r-^ J , wr.cn no power r« 

Sivon by which restriction* rr * < i^p^r 1 will not contend 
that such «i provision would GOftftt a Wgulatin^ power, but H is 
•violent that it would furni«h. to rrm dispou*d to uturp, a plausible 
prrtrncr tor claiming that power They might urge with a 
semblance of reason that th<? Constitution ought not to be charged 
Mrtth the absurdity of providing a cams? the abut* of an authority 
was not given 

LL 1-1 ■ .-.W.nii- IT K II - • - ■ (_■ I f H I J. 
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rhi- danger is subtly 0. iff. -• front the one feared bv Wilson Wilson saw 
the enumeration of certain rights as implying thai government had power 
ovtf t««rything e!so. Hamilton siw Hut enumeration as implying 
government had power over the area that was being putatively protected 



Madison saw a third danger 

(T]here i> great reason to tear that a positive df titration oi some of 
the most e%sentt tl rights could not be obtained in the requisite 
latitude I am sure that the rights of conscience in particular, i! 
submitted to public definition, would be narrowed much more than 
thes are UWelv ever to S« bv an i»umnl power One oi the 
obpetion* in New l.r.gland was, that the Constitution, by 
prohibiting religious ;<-<.!«. opened a d*«>r for Jews.TutVs, and 
infidel* m 

Wilson echoed this :h ought - 5 r , l{r ,. f4!t . al*. the rights oi men' 1 

arr. sure, sir, that r > c- ; - the U'<- Com ennon would have 

attempted Mich a thing***-* 



In response, the Anti-iVstoaHsts Utin<»^t ar.-ihr* wijva of arguments, 
each or which scored Hood IV i> had argued thai a Bill of Right* 
was tmomarv. the Anti-Federa!t*'« h> 1 a-r*:*dv argued (and the Federalist?, 
had fmraily agreed) that govern rrer;« fliturasly try to expand their power 

-e demand extensive checks The Anti-FederaliM* now buttr?«*ed 
an with the observation thai the federal government could already 

1 

r to Tt'o- » . tfOrtotar 178*. Meyers, 1S7 

'^ftort. SytwJ t at the fcn?ovi\a*\i Co-v^?-,^. Vot 2, 4*4 
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violate fundamental rights (from a natural law perspective) within the range 
of means available to it to implement its enumerated powers. Hence they 
saw a need for these natural rights to achieve the formal protection of being 
recognized as Constitutional rights. 

Gentlemen who oppose a federal bill of rights, or further declaratory 
articles, seem to view the subject in a very narrow imperfect 
manner. These have for their objects, not only the enumeration of 
the rights reserved, but principally to explain the general powers 
delegated in certain material points, and to restrain those who 
exercise them by fixed and known boundaries....The constitution 
will give congress general powers to raise and support armies. 
General powers carry with them incidental ones, and the means 
necessary to the end. In the exercise of these powers, is there any 
provision in the constitution to prevent the quartering of soldiers 
on the inhabitants?...All parties apparently agree, that the freedom 
of the press is a fundamental right....By art. I. sect. 8. congress will 
have the power to lay and collect taxes, duties, imposts and excise. 
By this congress will clearly have the power to lay and collect all 
kinds of taxes whatever— ....Printing, like all other business, must 
cease when taxed beyond its profits; and it appears to me, that a 
power to tax the press at discretion, is a power to destroy or restrain 
the freedom of it. 113 

The Essays of Brutus made the same point: 

It has been said...that such declaration^] of rights...are not necessary 
in the general constitution, because... every thing which is not given 
is reserved. It requires but little attention to discover, that this 
mode of reasoning is rather specious than solid. 

...The powers vested in the new Congress extend in many cases 
to life; they are authorised to provide for the punishment of a 
variety of capital crimes, and no restraint is laid upon them in its 
exercise, save only, that "the trial of all crimes, except in cases of 
impeachment, shall be by jury; and such trial shall be in the state 
where the said crimes shall have been committed." No man is 
secure of a trial in the county where he is charged to have 
committed a crime....What security is there, that a man shall be 



113 r 

Letters from the Federalist Farmer, 20 January 1788, Storing, 81-6 (2.8.197-2.8.203). 
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